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M I N U T E S 
JAMES CITY COUNTY CHESAPEAKE BAY BOARD  

REGULAR MEETING 
County Government Center, Building F 

101 Mounts Bay Road, Williamsburg, VA 23185 
November 9, 2016 

7:00 PM 
 
 

A. CALL TO ORDER 
 

The Chesapeake Bay Board meeting for November 9, 2016, was called to order. 

The responsibility of this Board is to carry out locally the Commonwealth policy 

to protect against and minimize pollution and deposition of sediment in wetlands, 

streams and lakes in James City County which are tributaries of the Chesapeake 

Bay. 

 

B. ROLL CALL 
 

Board Member Present: Absent: 
David Gussman - Chair William Apperson 

John Hughes 

Larry Waltrip 

Charles Roadley 

 

Others Present: 
County Staff (Staff): 

Michael Woolson, Senior Watershed Planner 

Melissa MacIntyre, Inspector II 

Maxwell Hlavin, Assistant County Attorney 

Melanie Davis, Secretary to the Board 

 

C. MINUTES 
 

1. August 10, 2016, Regular Meeting Minutes 

 

Minutes Approved as written. 

 

2. October 12, 2016, Work Session 

 

Minutes Approved as written. 

 

D. PUBLIC HEARINGS 
 

1. Chesapeake Bay Board Case No. CBE 17-020. 124 Colonels Way 

 

Melissa McIntyre presented the exception request submitted by Matt Roth with 

Roth Environmental, on behalf of property owners, Chris and Lynn Faiferlick. The 

exception request was for encroachment into the RPA buffer for installation of a 

retaining wall and associated grading, on the property known as 124 Colonels Way 

in the Kingsmill on the James subdivision, within the College Creek watershed 

and further identified as James City County Tax Map Parcel No. 5030300028. Ms. 



MacIntyre's presentation described the current site conditions and the proposed 

project. Staff determined the impacts to be minor for the proposed development 

and recommended approval with the conditions outlined in the Resolution. 

 

Mr. Gussman opened the public hearing. 

 

Mr. Roadley asked if the current runoff from the driveway would be directed to 

the bio-retention basin. He also asked if the applicant had considered placing the 

basin landward of the wall to reduce encroachment. 

 

A. Brian Gillespie with Ultimate Hardscapes, the contractor, explained that all 

of the runoff from the driveway would be directed to the basin, which was placed 

beyond the wall because of the severe slope and the amount of water to be 

collected. He also stated that the area beyond the basin would be allowed to re-

vegetate. 

 

Mr. Gussman closed the Public Hearing as no one else wished to speak. 

 

Mr. Roadley made a motion to adopt the resolution granting the exception for 

Chesapeake Bay Board Case No. CBE-17-020 at 124 Colonels Way. 

 

The motion result was: 

 

Ayes: Gussman, Hughes, Roadley, Waltrip 

 

Absent: Apperson 

 

E. BOARD CONSIDERATIONS 
 

1. Chesapeake Bay Board Case No. CBE-14-041. Kingsmill Riverwalk 

 

Mr. Woolson presented the extension requested by Mr. Kevin Kolda of Kingsmill 

Resort, on behalf of the property owner, Xanterra Kingsmill. The exception was 

originally granted after a public hearing on November 13, 2013. A two-year 

extension was previously granted on November 13, 2014. The exception is for a 

concrete and asphalt multi-use path, timber steps, stone retaining walls, gravel golf 

cart parking spaces and a wooden pier and boardwalk. The applicant was 

requesting another two-year extension to November 13, 2018, as the project has 

been delayed due to logistical problems associated with funding. 

 

Mr. Gussman asked for further information on the project. 

 

Mr. Woolson explained that the project was originally considered by both the 

Wetlands and Chesapeake Bay Board as the impact was in both jurisdictions. At 

that time the Wetlands Board and VMRC approved the Joint Permit Application 

(JPA). The Chesapeake Bay Board case was for a 6-foot-wide path and included 

infiltration basins for the storm water runoff and extensive mitigation for planting 

shrubs to replace the existing Johnsongrass in the area. It is staff's understanding 

that the project is being redesigned to move the impacts out of the wetlands and 

when the revised plan is submitted, any additional encroachment into the RPA will 

require approval from this Board. 



 

Mr. Gussman reopened the Public Hearing for public comment and asked if the 

applicant wished to address the Board. 

 

The applicant was not available as staff had not requested their presence for this 

extension request. 

 

A. Mr. Michael McGurk with Kingsmill United, stated the original proposal was 

for a path wide enough for golf carts to drive from the Burwell's Bluff area to the 

Kingsmill Marina. After some dissension, this Board approved the proposal with 

a 3-2 vote. The project was then denied by the VMRC by an 8-0 vote based on the 

Virginia Institute of Marine Science (VIMS) report and this is why it must be 

redesigned. He felt the applicant already had three years to move forward on this 

project and requested that the Board deny this extension request. 

 

Mr. Hughes asked if it was a consensus of the Kingsmill Untied group that the 

extension not be granted. 

 

A. Mr. McGurk stated that it was. 

 

Mr. Gussman closed the Public Hearing as no one else wished to speak. 

 

Mr. Roadley stated that any modifications to the site plan for this project, that had 

additional RPA encroachments, would need to be reviewed by this Board. 

 

Mr. Woolson stated that was correct and any revised plan would go through the 

complete site plan process with the County. 

 

Mr. Hughes suggested a deferral of the Boards decision to give the applicant an 

opportunity to comment on their extension request. 

 

Mr. Roadley commented that the current permit was due to expire. 

 

Mr. Woolson and Assistant County Attorney Mr. Hlavin, suggested the Board 

reopen the public hearing, and then grant a 1- or 2-month extension to allow the 

applicant and any new speakers to comment at the next extension request. 

 

Mr. Hughes made a motion to grant a 3-month extension of the exception for 

Chesapeake Bay Board Case No. CBE-14-041 to February 8, 2017, for the 

Kingsmill Riverwalk project. 

 

The motion result was: 

 

Ayes: Gussman, Hughes, Roadley, Waltrip 

 

Absent: Apperson 

  



Mr. Hughes advised Mr. McGurk that because he had already commented, he 

would not be able to address the Board again but, someone else from Kingsmill 

United could make comments. 

 

Mr. Hlavin, Assistant County Attorney, clarified that this extension case was 

granted. If the applicant requests an additional extension beyond February 2017, 

it will be considered a new request and in this case would be advertised as a public 

hearing and all parties could comment at that time. 

 

2. Chesapeake Bay Board Case No. CBE-14-051. Stonehouse Landbay 3 

 

Mr. Woolson presented the extension requested by Mr. Curtis Hickman with Kerr 

Environmental, on behalf of Greenfield Partners, LLC. The exception was 

originally granted after a public hearing on December 11, 2013. A two-year 

extension was previously granted on November 13, 2014, that extended the permit 

to December 11, 2016. The exception is for a gravity sanitary sewer trunk line and 

permanent maintenance associated with the Stonehouse Landbay 3 subdivision. 

The applicant was requesting another two-year extension to December 11, 2018, 

as the project has been delayed, due to logistical problems associated with funding. 

 

Mr. Gussman asked and no one wished to comment on this case. 

 

Mr. Roadley made a motion to adopt the Resolution granting a two-year extension 

of the exception for Chesapeake Bay Board Case No. CBE-14-051 for the 

Stonehouse Landbay 3 subdivision. 

 

The motion result was: 

 

Ayes: Gussman, Hughes, Roadley, Waltrip 

 

Absent: Apperson 

 

3. 2017 Calendar 

 

All Board members agreed to adopt the 2017 Wetlands Board meeting schedule 

as presented. 

 

4. Election of Officers for 2017 

 

David Gussman was reappointed as Chair. All members were in favor. 

William Apperson was reappointed as Vice-Chair. All members were in favor. 

Melanie Davis was reappointed as Secretary. All members were in favor. 

 

F. MATTERS OF SPECIAL PRIVILEGE 
 

None 

  



G. ADJOURNMENT 
 

The meeting adjourned at 7:36 p.m. 

 

 

 

 

___________________________   __________________________ 

David Gussman   Melanie Davis 

Chesapeake Bay Board Chair   Secretary to the Board 



AGENDA ITEM NO. D.1.

ITEM SUMMARY

DATE: 10/12/2016 

TO: Chesapeake Bay Board 

FROM: Michael Woolson, Senior Watershed Planner

SUBJECT: Construction of a single-family dwelling at 3 West Circle in the First Colony
subdivision.

Raffael and Florina Tusa have applied for the construction of a single-family dwelling
at 3 West Circle in the First Colony subdivision.

ATTACHMENTS:
Description Type
Staff Report Staff Report
Site Plan Exhibit
Grading Plan Exhibit
Mitigation Plan Exhibit
Drainage Area Map Exhibit
Data sheet for manufactured
treatment device Backup Material

EcoRaster data sheet Backup Material
Declaration of Covenants Backup Material
Affadavit Backup Material
Case History - CBE-06-061 Backup Material
Chesapeake Bay Restoration
Agreement - 2007 Backup Material

Chesapeake Bay Restoration
Agreement - 2007 map Backup Material

CBE Application Backup Material
APOs and Ad Backup Material
Resolution Resolution

REVIEWERS:
Department Reviewer Action Date
Chesapeake Bay Group Woolson, Michael Approved 1/4/2017 - 8:57 AM
Chesapeake Bay Group Thomas, Scott Approved 1/4/2017 - 10:06 AM
Publication Management Babbitt, Katterina Approved 1/4/2017 - 10:26 AM
Chesapeake Bay Group Secretary, ChesBay Approved 1/4/2017 - 11:21 AM
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CHESAPEAKE BAY BOARD EXCEPTION No. CBE-17-009. 3 West Circle 

Staff Report for the January 11, 2017, Chesapeake Bay Board Public Hearing 
 

This staff report is prepared by James City County Engineering and Resource Protection to provide 

information to the Chesapeake Bay Board to assist them in making a recommendation on this assessment. It 

may be useful to members of the general public interested in this assessment. 

 

EXISTING SITE DATA AND INFORMATION 

 

Applicant: Raffael and Florina Tusa 

 

Agent: Matthew Roth, Roth Environmental 

 

Location: 3 West Circle 

 

Tax Map/Parcel Nos.: 4540200080A 

 

Legal Description: Lot 80A Rev Pt Section 3, First Colony subdivision 

 

Lot Size: 1.71 acres +/- 

 

Area of Lot in Resource 

Protection Area (RPA): 1.71 acres +/- (100%) 

 

Watershed: James River (HUC Code JL35) 

 

Floodplain: Panel 0181D 

 Zone VE, coast flood zone with wave action, base flood elevation 10 MSL 

 Zone AE, base flood elevation 9.0 MSL 

 Zone AE, base flood elevation 8.0 MSL 

 

Proposed Activity: Construction of a single-family dwelling, deck and pool 

 

Impervious Cover: Approximately 8,750 square feet 

 

RPA Encroachment: Approximately 11,600 square feet (0.26 ac.) 

 

Staff Contact: Michael Woolson, Senior Watershed Planner Phone: 253-6823 

 

BRIEF SUMMARY AND DESCRIPTION OF ACTIVITIES 
 

Mr. Matthew Roth, Roth Environmental, on behalf of Raffael and Florina Tusa, has applied for a Chesapeake 

Bay Exception for encroachments into the RPA buffer for the construction of a single-family dwelling, deck 

and pool on property known as 3 West Circle, within the James River watershed. The property is further 

identified as James City County Tax Map Parcel No. 45402000080A. The parcel was platted prior to the 

adoption of the Chesapeake Bay Preservation Ordinance in 1990. 

 

The 1.71-acre parcel, located in the First Colony subdivision, consists of a narrow upland area to the southwest 

of West Circle and an upland island that is situated between the cul-de-sac and the First Colony Marina. A 

previous owner prepared plans and received permits for the installation of a bridge to provide vehicle access to 

the island. The previous owner also designed and submitted for permits for shoreline improvements, a pier, 

beach nourishment and upland fill through Virginia Marine Resources Commission, the James City County 

Wetlands Board (JCC WB) and the James City County Chesapeake Bay Board (JCC CBB). Further, a single-

family dwelling and Mitigation Plan were approved by the JCC CBB and while the mitigation plantings were 
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installed, the dwelling was never built and approvals have expired. 

 

In July 2015, the Tusa family purchased the property with the goal of developing a permanent residence on the 

site. Due to the environmental sensitivity nature of the property, they have contracted a team of architects, 

engineers and environmental consultants to assist them with preparing the house design and site plans with the 

goal of remaining in the original landward 50-foot portion of the RPA buffer, no further impact to water 

quality, and establishing native plantings between the structure and the tidal waters surrounding it. 

 

The development plan locates the residence in the original landward 50-foot portion of the RPA buffer, 

dictating that the residential structure will be kept to the north of the steep slopes associated with the shoreline 

armoring. The residence, decking and pool have been designed specifically to fit in this building envelope. The 

driveway extends from the bridge to the entry plaza of the house. The entry plaza is 1,839 square feet in size to 

accommodate vehicle parking and turnaround area due to the single-lane bridge which is the only access to the 

house. The applicant is proposing to use a managed permeable paver system in the entry plaza area to reduce 

and treat stormwater runoff from impervious cover associated with the proposed development. 

 

Onlot bioretention (rain garden) areas will be created along the northern and eastern portions of the 

development envelope to capture and treat stormwater runoff generated by site development. The rain garden 

areas flow to small outfalls near the base of the slopes, upslope of the wetlands. These outfalls will be formed 

into energy dissipation stilling basins to prevent erosion at each location. Any water that flows out of the rain 

garden areas will be released through these stilling basins to the tidal marsh areas.  

 

STAFF EVALUATION 
 

Staff has evaluated the application and exception request for the construction of the single-family dwelling, 

deck and pool and finds that the application has met the conditions in Sections 23-11 and 23-14 and should be 

heard by the Board because the pool is considered an accessory structure and the nature of the project is not the 

minimum necessary to afford relief. Therefore, this request must be considered by the Board, following a 

public hearing under the formal exception process. 

 

WATER QUALITY IMPACT ASSESSMENT (WQIA) 
 

A WQIA must be submitted, per Sections 23-11 and 23-14 of the County Ordinance, for any proposed land 

disturbing activity resulting from development or redevelopment within RPAs. The applicant has submitted the 

required information as outlined in the James City County Water Quality Impact Assessment Guidelines and 

has submitted a mitigation proposal. 

 

The mitigation proposal consists of an underground gravel vault with underdrains to promote infiltration under 

the entry plaza.  This vault is networked to the rain garden areas as a bypass mechanism due to expected 

limited infiltration rates in the entry plaza area.  The proposal also captures all of the proposed impervious 

cover runoff and directs it into one of five rain garden areas.  The rain garden areas will utilize a proprietary 

type Manufactured Treatment Device (MTD) identified as FocalPoint Biofiltration Systems® which are very 

versatile and require relatively little space. The size of the rain garden areas have been calculated using the 

latest stormwater methods approved by VaDEQ, the Virginia Runoff Reduction Method (VRRM), and then 

doubled in size. 

 

To further stabilize the area and replace trees removed as part of the site development, a significant number of 

plantings are proposed. As depicted on the Mitigation Plan, these plantings will be incorporated on each side of 

the driveway and around the structure and entry plaza. All the disturbed areas will be mulched. There will be 

no areas of turf grass proposed as part of the project. 

 

There are 17 units of native vegetative mitigation required (1 Mitigation Unit = 1 canopy tree, 2 understory 

trees and 3 shrubs) to offset the proposed impervious areas and 56 new canopy trees to offset the 28 trees 

needed to be removed as part of the development. In developing the proposal, 23 trees are required to be 
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removed, with an additional 5 trees to be removed in order to install the rain garden areas and the outfalls. All 

trees will be replaced at a 2:1 ratio (total of 56 replacement trees). 

 

The number of shrubs necessary to accomplish the vegetative mitigation requirement was calculated by 

converting each mitigation unit to 11 shrubs/bunch grasses/perennials. For the 28 trees removed, the applicant 

will substitute four shrubs/bunch grasses/perennials for each replacement tree. This equates to 224 

shrubs/bunch grasses/perennials. The total mitigation required for the proposed development using the 

conversion to shrubs/bunch grasses/perennials is 411 individual plants. The proposed plan provides 4 canopy 

trees, 6 understory trees, 60 shrubs, 345 native grasses and 186 perennials, which exceeds County requirements 

for the required mitigation. 

 

CONSIDERATION BY THE CHESAPEAKE BAY BOARD 

 

The exception granting body is permitted to require reasonable and appropriate conditions in granting the 

exception request in accordance with Section 23-14. The Chesapeake Bay Board should fully consider 

Chesapeake Bay Exception CBE-17-009 as outlined and presented above and review the request for exception 

along with the WQIA. The Board may grant the exception with such conditions and safeguards as deemed 

necessary to further the purpose and intent of the County’s Chesapeake Bay Preservation Ordinance. 

 

STAFF RECOMMENDATIONS 

 

Staff has reviewed the application and exception request and has determined impacts associated with the 

proposal to be major for the proposed development. Staff recommends approval of this exception request with 

the following conditions incorporated into the approval: 

 

1. The applicant must obtain all other necessary federal, state and local permits and permissions as required 

for the project; and 

 

2. Execute a Declaration of Covenants, Inspection/Maintenance of Drainage Systems with James City 

County and record said document at the Williamsburg/James City County Courthouse and provide 

evidence to the County; and 

 

3. Execute the Affidavit at the Williamsburg/James City County Courthouse and provide evidence of such 

to the County; and 

 

4. Design and construction of the on-lot runoff reduction/pollutant removal practices proposed shall 

generally follow micro-scale specifications found in Virginia DEQ Stormwater Design Specifications 

No. 1 (Rooftop Disconnection), No. 8 (Infiltration), No. 7 (permeable pavement) and/or No. 9 

(Bioretention) as applicable; or alternatively, an equivalent and acceptable published and agreed upon 

standard for on-lot residential runoff reduction/best management practices; and 

 

5. Surety of $10,000 will be required in a form acceptable to the County Attorney’s office; and 

 

6. This exception request approval shall become null and void if construction has not begun by January 11, 

2018; and 

 

7. Written requests for an extension to an exception shall be submitted to the Engineering and Resource 

Protection Division no later than six weeks prior to the expiration date. 

 

 

MW/kb 

CBE-17-009WestCircle-mem 
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Attachments: 

1. Water Quality Impact Assessment Package 

2. Site Plan 

3. Grading Plan 

4. Mitigation Plan 

5. Drainage Area Map 

6. FoaclPoint datasheet 

7. Ecoraster Bloxx datasheet 

8. Declaration of Covenants 

9. Affadavit 

10. Case History 

11. Chesapeake Bay Restoration Agreement – 2007 

12. Chesapeake Bay Restoration Agreement – Map 
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Impervious Area = 6,869 SF
Pervious Paver = 1,839 SF
Trees Removed = 28 Trees

NATIVE SHRUBS,
GRASSES AND

PERENNIALS (TYP)

45 SF

LANDSCAPING
BY OWNER

LANDSCAPING
BY OWNER

NATIVE SHRUBS,
GRASSES AND

PERENNIALS (TYP)

PROPOSED
CANOPY TREE
(TYP)

PROPOSED
UNDERSTORY
TREE (TYP)

NATIVE SHRUBS,
GRASSES AND
PERENNIALS (TYP)


17 Units (1 canopy tree, 2 understory trees & 3 native
shrubs, grasses or perennials per unit)*

56 New Canopy Trees*

 *1 Canopy Tree = 4 shrubs, 1 Understory Tree = 2 Shrubs




4 Canopy Trees
6 Understory Trees


60 Native Shrubs (20% Planting Area)
345 Native Grasses (65% Planting Area)
186 Native Perennials (15% Planting Area)
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COUNTY OF JAMES CITY, VIRGINIA 
 

DECLARATION OF COVENANTS  

INSPECTION/MAINTENANCE OF DRAINAGE SYSTEM  
 

Engineering and Resource 

Protection Division 
101-E Mounts Bay Road 

Williamsburg, VA 23185 

757-253-6670 
jamescitycountyva.gov 
 

Please type or print legibly in black ink.  Covenantor(s) should submit this form to the JCC Engineering 

and Resource Protection Division, 101-E Mounts Bay Road, Williamsburg, VA 23185. 
 

THIS DECLARATION OF COVENANTS, made this               day of                           , 20         , 

between                                                                                                                 , and all successors in interest, 

("COVENANTOR(S)"), owner(s) of the following property: 
 
Parcel Identification Number(s):                 

Legal Description(s):                

              

Project or Subdivision Name:            

Document/Instrument No(s):             

         or Deed Book                                                      , Page No.                                 , 

and the County of James City, Virginia (“COUNTY.") 
 

 WITNESSETH: 
 

I (We), the COVENANTOR(S), with full authority to execute deeds, mortgages, other covenants, and 

all rights, titles and interests in the property described above, do hereby covenant with the COUNTY as follows: 
 

1. The COVENANTOR(S) shall provide maintenance for the drainage system including any 

runoff control facilities, conveyance systems and associated easements, hereinafter referred to as the 

"SYSTEM," located on and serving the above-described property to ensure that the SYSTEM is and remains in 

proper working condition in accordance with approved design standards, and with the law and applicable 

executive regulations.  The SYSTEM shall not include any elements located within any Virginia Department of 

Transportation rights-of-way. 
 

2. If necessary, the COVENANTOR(S) shall levy regular or special assessments against all 

present or subsequent owners of property served by the SYSTEM to ensure that the SYSTEM is properly 

maintained. 
 

3. The COVENANTOR(S) shall provide and maintain perpetual access from public right-of-ways 

to the SYSTEM for the COUNTY, its agent and its contractor. 
 

4. The COVENANTOR(S) shall grant the COUNTY, its agent and its contractor a right of entry to 

the SYSTEM for the purpose of inspecting, monitoring, operating, installing, constructing, reconstructing, 

maintaining or repairing the SYSTEM. 
 

5. If, after reasonable notice by the COUNTY, the COVENANTOR(S) shall fail to maintain the 

SYSTEM in accordance with the approved design standards and with the law and applicable executive 

regulations, the COUNTY may perform all necessary repair or maintenance work, and the COUNTY may 

assess the COVENANTOR(S) and/or all property served by the SYSTEM for the cost of the work and any 

applicable penalties.  

 

------------------------------------------------------------------------------------------------------------------------------- 

Prepared by (Name, Address & Phone):   Return to:         
                                                                                                JCC Attorney’s Office 

                                                                                                101-D Mount’s Bay Road 

                                                                                                Williamsburg, VA  23185 

                                                                                                (757) 253-6612 
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6. The COVENANTOR(S) shall indemnify and save the COUNTY harmless from any and all 

claims for damages to persons or property arising from the installation, construction, maintenance, repair, 

operation or use of the SYSTEM. 
 

7. The COVENANTOR(s) shall promptly notify the COUNTY when the COVENANTOR(S) 

legally transfers any of the COVENANTOR(S) responsibilities for the SYSTEM.  The COVENANTOR(S) 

shall supply the COUNTY with a copy of any document of transfer, executed by both parties. 
 

8. The covenants contained herein shall run with the land and shall bind the COVENANTOR(S) 

and the COVENANTOR(S)' heirs, executors, administrators, successors and assignees, and shall bind all present 

and subsequent owners of property served by the SYSTEM. 
 

9. This COVENANT shall be recorded in the County Land Records. 

 

IN WITNESS WHEREOF, the COVENANTOR(S) has executed this DECLARATION OF 

COVENANTS as of the date first above written. 

 

COVENANTOR(S) 

 

 

       

Signature 

 

       

Print Name and Title 

 

 

ACKNOWLEDGMENT 
 

COMMONWEALTH OF VIRGINIA 

CITY/COUNTY OF                                              , to wit: 
 

I hereby certify that on this _________ day of ___________________, 20_________, before the 

subscribed, a Notary Public for the Commonwealth of Virginia, personally appeared 

________________________________________ and did acknowledge the foregoing instrument to be his/her 

Act. 
 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal this _______ day of 

________________, 20____. 

 

 

[SEAL]          

          Notary Public 

 

        Notary Registration Number:      

 

        My Commission expires:      

 

 

Approved as to form: 

 

                                   

County Attorney 

     



Page 1 of 2 

 

JCC Tax Map. No. 4540200080A 

 

AFFIDAVIT 

 

We, RAFFAEL TUSA, and FLORINA TUSA-WYSS, husband and wife, do hereby 

attest and affirm our sole ownership of that parcel of property at 3 West Circle, located in James 

City County, Virginia and further identified as James City County Real Estate Tax Parcel 

Number 4540200080A (the “Property”). 

 

We do further attest and affirm the following: 

 

1. The entirety of the Property is located within the Resource Protection Area of the James 

City County Chesapeake Bay Preservation Ordinance (the “Ordinance”).  

 

2. By resolution of the James City County Chesapeake Bay Board (the “Board”), which is 

attached as Exhibit 1, we received an exception from the Ordinance to impact the 

Property. 

 

3. The exception granted by the Board is conditioned on satisfying the limits of impact and 

mitigation plan as proposed in the Water Quality Impact Analysis, which is attached as 

Exhibit 2.  

 

4. We hereby acknowledge, and put subsequent purchasers on notice, that any impact to the 

resources protected by the Ordinance outside of those identified in Exhibit 2 is in 

violation of the Ordinance.  

 

 

 

 

 

 

 

 

 

(SIGNATURE PAGE FOLLOWS) 
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_______________________ 

Raffael Tusa 

 

 

COMMONWEALTH OF VIRGINIA,  

County/City of ___________________, to wit:  

 

The foregoing Affidavit was acknowledged before me this ___ day of 

___________________, 2016 by RAFFAEL TUSA.  

 

 

(SEAL)      

 

     __________________________________ 

       Notary Public 

 

 

Notary No. ________________  My Commission expires: ________________ 
 

 

 

 

 

 

_______________________ 

Florina Tusa-Wyss 

 

COMMONWEALTH OF VIRGINIA,  

County/City of ___________________, to wit:  

 

 

The foregoing Affidavit was acknowledged before me this ___ day of 

___________________, 2016 by FLORINA TUSA-WYSS.   

 

 

(SEAL)      

 

     __________________________________ 

       Notary Public 

 

 

Notary No. ________________  My Commission expires: ________________ 

 



Memo
Ta: James City CounWs Chesapeake Bay Board

From: Patrick T. MenicNno, Environmental Compliance Specialist

Date: June 13, 2007

Re: CBE-06-071 -3 West Circle

Case History

November 8, 2006 - James City County Wetlands Board Meeting.

Shoreline stabilization project identified as W-19-06 — 3 West Circle, was
presented to the Wetlands Board. This shorehne pr9ect proposed the
installation of a rip rap revetment along the existing shoreline to eliminate the
erosiofl caused by wave attack and storm events on the James River.

The JPA submitted for this project included reports from VMS, VMRC, COE,
along with the. . plans submitted by the applicanrs consultant Staff
recommendation was for the approval of this project with certain conditions
required.

Based on the information provided, the Wetlands Board unanimously
approved the issuance of a Wetlands Permit for this project

November 8, 2006 - James City County Chesapeake Bay Board Meeting

Following the Wetlands Board meeLing the Chesapeake Bay Board
convened and was presented a Chesapeake Bay Board Exception (CBE-06-
011 — West Circle) to request a CBPO exception to allow for the installation
of a retaining wall and fill on the property located at 3 West Circle. The work
proposed in this application was originally a part of the overall plan for 3
West Cfrde but was separated out at the request Of staff to delineate the
jurisdiction of each Board.

Staff recommendation was for the approval of this project with certain
conditions required.

Following the public hearing the Board voted to deny the applicants
exception request bya vote of 4-1.

Although both cases involving 3 West Circle were presented to each Board
the same evening by staff. The two separate staff presentations along with
two phases of construction may have lead to confusion resulting in one
phase approved and one denied, by the Boards. ol

These documents were printed from the JCC official Records Management Imaging site.



February 2,2007

In an effort to clarify the shoreline stabilization phase, staff reviewed the
Wetlands permit (W-19-06), specifications and project plans and issued a
memo to the Wetlands Board Chairman. That staff memo provided the
Board with information and a determination on the scope of the work that
was already approved within the Wetlands permil

Over a period of months following the Chesapeake Bay Boards denial of
(CBE-06-071) the second phase, the applicant and consultant have met with
staff numerous times and they revised their proposal in .a way to minimize
impacts and to increase the mitigationlrestoralion to the RPA buffer.

March 14, 2001 - James City County Chesapeake Bay Board meeting

The applicant presented a revised exception request of CBE-06-71 to the
Chesapeake Bay Board for consideration.

During the public hearing, the Board also heard from two adjacent property
owners who voiced concern.

Mr. Noel Hume stated that his concern was for the impact to the Wetlands
and to his home caused by the installation of the proposed bridge.

Mr. Darryl RicIwan submitted information to the Board that stated that: “A
reasonable size house, compatible with the neighboiing homes can be
placed on the mainland side and meet the required setbacks”.

I
Following the closing of the public hearing Board member Mr. David
Gussman made a motion to deny the applicants request in part because of
Mr. Danyl Rickmond’s statement, Mr. Gussman stated: “if there is a
buikiable area outside of the RPA, then the exception request is not the
minimum necessary to afford relief”

The motion to deny the revised exception request was approved by a 4-0
vote.

March 28, 2007

Subsequent to the Chesapeake Bay Board’s second denial of CBE-06-071
staff requested verification from the County’s Zoning section that the Zoning
Ordinance would allow for a residence to be built on the mainland side as
was asserted at the hearing by Mr. Darryl Rickmond.

• Page 2
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April 3, 2007

Staff meets with the County’s Zoning office to duss setback requirements
for 3 West Circle. Zoning provides documentation that the current sethack
requirements for 3 West Cirde would not allow for a residence, regardless of
the proposed size, to be constructed in the area on the mainland side and
out of the RPA és stated by Mr. Rickman at the March 14, 2007 Board
meeting.

April 11, 2007 - Chesapeake Bay Board meeting

The Board appoints a special committee to review the information and facts
concerning CBE-06-071, and to present a report of its findings at the next
Chesapeake Bay Board meeting.

AprIl 13 2007

The County’s Zoning office responds to staffs request and issues a memo
concerning the setback requirements for 3 West Circle.

May 9, 2007 - Chesapeake Bay Board meeting

The Board receives the special committee report along with a
reqommendation for the Board to rescind its denial of CBE-06-071.

Following a discussion, a motion to rescind the previous vote to deny CBE
08-071 was made by Mr. Larry Waltrip and approved by the Board by a 5-0
vote.

Staff Report and Recommenaaiion:

Staff believes that all members of the Board have now been provided the
factual information necessary to render a fair decision on this case.

In an attempt to be fair and transparent the Board has in the past allowed
discussions of issues during the pubhc hearing that were actually not part of
the exception request and are outside of the Boards purview.

One of these unrelated issues was a proposed open pile bridge providing
access to the property. This proposed bridge has now been granted an
administrative exception by the Environmental Director.

• Page 3
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The application before you is an exception request to allow for 110 linear feet
of retaining wall and the filling and grading of approximately 10,890 sqft.
within the buffer located on the upper portion of the lot This can be
considered as the second phase of thiS project

The first phase of This project was the shoreline stabilization phase already
permitted under W-1 9-06. That phase of the project indudes the installation
of an armor stone revetment along the James River induding filling and
grading to elevation 90 where the fill will be tied into the existing high ground
on the island. The area to be filled is the lower portion of the Island along with
the small pond. The filling of the small pond area received approval from the
COE. The placement of fill and the creation of a fill slope are necessary to
install and support the armor stone. As you know this island is subjected to
wave attack as well storms produdng significant stotm sutges This phase of
the project also requires the removal of the existing earthen causeway that
cUrrently provides access to the island. That area will then bç planted with
wetlands plants to restore the wetlands.

The Chesapeake Bay Preservation Ordinance permits the removal of
vegetation and the filling and grading of RPA buffer for the purpose of
shoreline stabilization projects. In fad the Wetlands Board has in the past
routinely approved the grading and tilling of RPA buffer for shoreline
stabilization projects. Staff believes that the majority of impact to the RPA
buffer at 3 west circle will occur during the shoreline stabilization phase (first
phase). Wthi only approximately % acre of impact proposed during the
Chesapeake Bay Exception phase before you tonight.

The retaihing wall and the % acre of grading and fill that are proposed In this
phase will be installed after the armor stone revetment has been installed. To
minimize the potential for any offsite discharge an erosion and sediment
control plan along with a land disturbing permit will be required by the County
prior to any work In the second phase. The project site will be monitored for
environmental compliance by County staff until completion.

Staff believes that the Board now recognizes that the majority of impacts
associated with the two phases of this project will actually occur during the
first phase which is already permitted under the Wetlands permit

•Page4
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In conclusion staff offers the following information and findings to the
Chesapeake Bay Board for its consideration.

1. Stafffindsthattheexceptionrequestistheminimumnecessarytoafford
relief because:

A. The lot was recorded pnor to the adoption of the ordinance.

B. A buildable are outside of the RPA does not exist on the lot

C. The proposed disturbance within the buffer is relatively small and
is consistent with other single family exception requests granted
by the Board.

D. The installation of the retaining wall will actually reduce the
impacts within the RPA buffer.

E. The applicant has revised, minimized, and reduced the proposed
impacts to the buffet.

2. Staff finds that granting this exception will not confer any special
privileges to the applicant because:

A. The lot was recorded prior to the adoption of the ordinance.

B. Other similar single family exceptions have been granted by the
Board.

C. Adjacent properties have RPA encroachments that are similar.

3. Staff believes that the exception request will be in harmony with the
intent of the Ordinance because:

A. It is deally the intent of the ordinance to allow encrçachrnents
within the RPA buffer for single family residences on lots recorded
prior to the adoption of the ordinance.

4. Staff believes that this exception request is not based on conditions or
circumstances that are self imposed because:

A. There is not a buildable area outside of the RPA buffer on this lot

•Page5
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5. Staff believes that reasonable and appropriate conditions can be
imposed that will prevent the exception request from degrading water
qualiLy. $taff contends that the RPA mitigation plan proposed for this
project far exceeds the standard mitigation requirements approved by
the Board forsimilar projects.

Staff recommends that the Board approve this project with all of the
conditions previously submitted within staff reports along with any additional
and reasonable conditions the Board may apply.

•Page6
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COUNTY OF JAMES CITY, VIRGINIA
CHESAPEAKE AY RESTORATION and WETLANDS MiTIGATION AGREEMENT

THIS AGREEMENT, made this 10th day ofOctober 2007, by and between PALMER AND
PALMER CO. LLC, a Virginia limited liability company, having a mailing address is 108 3olm
Wickharn, Williamsburg, Virginia (“OWNER”), and the COUNTY OF JAMES CITY. VIRGINIA, a
political subdivision ofthe Commonwealth ofVirginia (“County”).

WHEREAS, Owner is the owner of a certain tract of land located at 3 West Circle,
Williamsburg, Virginia, and designated by Parcel Identification Number 4540200080A within the
James City County Real Estate System, hereinafter referred to as “Property” and located in the
County of James City, Virginia and

WHEREAS, restoration ofthe Resource Protection Area (the “RPA”) ahd
implementation of Wetlands Mitigation plantings within portions of the Property is the
responsibility ofthe Owner pursuant to a Wetlands Permit granted by the County’s Wetlands
Board on November 8, 2006, and a Chesapeake Bay Exception granted by the County’s
Chesapeake Bay Board on June 13, 2007, and is required by the County to be shown on a plan
designated as: Resource Protection Area Restoration and Wetlands Mitigation Planting Plan for
3 West.Circle (the “Plan”); and

WHEREAS, the Owner has posted sufficient letter of credit, bond, certified or cashier’s
check, pursuant to existing ordinances, approved as to form by the County Attorney, and with surety
satisfctory to the County in the amount of $55,000.00 guaranteeing the installation of the
aforementioned improvements as shown on the Plan before November 30. 2008. The required
surety for the Plan, may be divided into two surety components. The RPA planting component shall
require $24,000.00, and the Wetlands Mitigation Planting shall require $31,000.00, equaling
$55,000.00 total surety.

NOW, THEREFORE, THIS AGREEMENT WITNESSETH: That for and in consideration of
the premises and the covenants and agreements herein contained, the parties hereto agree as follows:

1. The Owner does covenant and agree that they will, without cost to the County of
James City, before October 11. 2007. submit for County review and approtd the Plan entitled
“Resource Protection Area Restoration and Wetlands Mitigation PIantin Plan for 3 West Circle “;

the Plan shall clearly show the locations and species of the fitly three (53) trees, one hundred six
(106) understory trees, and one hundred fifty nine (159) shrubs to be installeçl within the RPA
buffer,. and the twenty fourhundred (2400) square feet of Wetlands Mitigation plantings and twenty
(20) Salt Bush plantings required to be installed within the Wetlands by this Agreement, to be
installed by or on behalf of the Owner as shown on the above referenced plan.

Thes. documents were printed from the JCC official Records Management Imaging site.
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2. The Owner covenants and agrees it will, without cost to the County of James City,
before November 3Ô, 200$. construct to the approval of the County all physical improvements as
required by the Chesapeake Bay Preservation Ordinance ofthe County, or shown on the development
plans approved by the County. it; in the sole judgment of the County, circumstances beyond the
control ofthe Owners prevent the Owners from completing the improvements in the time set forth
herein, then the County may, at its sole discretion, grant an extension oftime for completion ofsaid
improvements and in such instance the County shall require an amended letter of credit, bond,
certified or cashier’s check, approved as to form bythe County Attorney, and with surety satisfactory
to the County in an amount to guarantee the installation ofthe aforementioned improvements. All
vegetation shall be alive and thriving, as determined by an inspection performed by the County
between November 15.2009 and November 30, 2009. In the event the County determines that any
vegetation is not alive and thriving, the Owners shall replace such vegetation within 10 days of
receiving notice from the County

3. It is mutually understood and agreed that in the event the Owner fail to properly
complete the physical improvements provided hereinabove, the County may complete, or cause to
have completed, the same and render a bill therefore to the Owner who shall be liable to the County
for all proper costs so incurred by the Cpity or the County may draw the amount necessary from the
surety to complete or cause to have compietcd the same. Owner hereby grants the County, its agents
and contractor, access onto the Owners’ Properly to install and inspect any improvements required
wider this Agreement.

4. In the event the County calls, collects, or otherwise draws on the Security Instrument
pledged under this Agreement, Owners agree to either pay, or have the County use the procçeds of
the draw to pay a reasonable administrative fee of $35.00, plus any costs actually incurred by the
County, in drawing on the Security Instrument. The charge for an administrative fee, plus costs,
shall apply regardless ofwhether the County later accepts a renewal or amendment of the Security
Instrument. The County shall provide the Owner a written notice three (3) days prior to calling,
collecting, or otherwise drawing on the surety hereunder.

5. It is mutually understood and agreed that the Owner shall faithfully execute each and
all requirements of the said Chesapeake Bay Preservation Ordinance and the provisions of this
Agreement, and shall indemnify, protect, and save harmless, the County ofJames City from all loss,
damage, expense, or cost by reason of any claim, suit, or action instituted against the County of
James City or its agents or employees thereof.
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IN WITNESS WHEREOF, the parties hereto have affixed their signatures and seals as ofthe
date firt written above.

AITEST:____________________ Owner:____________________
Ti e:

Apptoved as to fonxi: COUNTY OF JAMES CITY, VIRGINiA

_____________

By:______________
Couhty Agent

These documents were printed from the JCC official Records Management Imaging site.













 
 

 
 
Building Safety and Permits Engineering and Resource Protection Planning  Zoning Enforcement 

757-253-6620   757-253-6670    757-253-6685  757-253-6671 

 

 

 

 

December 20, 2016 

 

 

RE: CBE-17-009 – 3 West Circle – SFD with attached deck and pool 

   

Dear Adjacent Property Owner: 

 

In accordance with State and County Codes, this letter is to notify you that a request has been filed with the 

James City County Chesapeake Bay Board by Raffael and Florina Tusa, for encroachment into the Resource 

Protection Area (RPA) associated with construction of a single family dwelling with patio and pool, at 3 

West Circle in the Greater First Colony subdivision. The property is further identified by James City County 

Real Estate as Parcel No. 4540200080A. 

 

A complete description, plan, and other information are on file in the Engineering and Resource Protection 

Division and are available for inspection during normal business hours, should anyone desire to review 

them. 

 

The Chesapeake Bay Board will hold an advertised public hearing Wednesday, January 11, 2017 at 7 

p.m. in the Board Room of Building F, 101 Mounts Bay Road, James City County, Virginia, at which time 

you may request to speak on the above referenced project. 

 

Sincerely, 

 

Melanie Davis 
 
Melanie Davis 

Chesapeake Bay Board Secretary 

757-253-6866 

 

 

cc: Raffael & Florina Tusa 

 Stemann Pease Architecture 

 VHB 

 Roth Environmental 

 

 

Community Development 

Engineering and Resource  

Protection Division 
101 Mounts Bay Road, Bldg E 

Williamsburg, VA 23185 

Resource.Protection@jamescitycountyva.gov 



Mailing List for:  CBE-17-009 – 3 West Circle – SFD with attached deck and pool

 

4540200080A - Owner 3 West Circle  

Raffael & Florina Tusa 

113 Rivers Edge 

Williamsburg, VA 23185-8930 

 

Agent 

Stemann Pease Architecture 

Attn: David Stemann and Ed Pease 

209 N Boundary Street 

Williamsburg, VA  

 

Roth Environmental, LLC 

Attn: Matt Roth 

700 Prescott Circle 

Newport News, VA 23602 

 

Vanasse Hangen Brustlin (VHB) 

Attn: Doug Mettler 

351 McLaws Circle, Suite 3 

Williamsburg, VA 23185 

  

4540200079 

Beverly and Noel Hume 

2 West Circle 

Williamsburg, VA 23185  

 

4540200080 

Darrell and Mary Rickmond 

4 West Circle 

Williamsburg, VA 23185  

 

4540200081 

Michael and Hazel Mann 

5 West Circle 

Williamsburg, VA 23185  

 

 

 

4540200078 

Eric and Mary Ann Carlson 

210 The Maine 

Williamsburg, VA 23185  

 

4540200087 

Percy Garrington 

211 The Maine 

Williamsburg, VA 23185  

 

4530400001 - 94 Shellbank Dr 

Greater First Colony Area Civic Association 

PO Box 5123 

Williamsburg, VA 23188-5202 

 

4540200083 

Hunter Vermillion 

220 The Maine 

Williamsburg, VA 23185 

 

4510300270 

Linda Scherer 

222 The Maine 

Williamsburg, VA 23185 

 

4540200082 - 218 The Maine 

John and Kathleen Kane 

5803 College Creek Place 

Williamsburg, VA 23185 

 

4540200077 

Rollin and Marlene Collins 

208 The Maine 

Williamsburg, VA 23185 

 

 

  



 
  

 
PUBLIC HEARING NOTICE 

    

THE CHESAPEAKE BAY BOARD OF JAMES CITY COUNTY, VIRGINIA WILL HOLD 

PUBLIC HEARINGS WEDNESDAY JANUARY 11, 2017 AT 7 p.m. IN THE BOARD 

ROOM OF BUILDING F, 101 MOUNTS BAY ROAD, JAMES CITY COUNTY, VIRGINIA 

TO CONSIDER THE FOLLOWING CASE:  

CBE-17-009: Raffael & Florina Tusa have filed an exception request to encroach into the RPA buffer for 

construction of a single family dwelling with a patio and pool at 3 West Circle, in the Greater First 

Colony subdivision, JCC Parcel No 4540200080A. 

 

Appeals from decisions under the Chesapeake Bay Preservation Ordinance may also be heard. 
 

All interested parties are invited to attend the meetings. The applications and plans are on file 

and may be viewed during normal office hours in the Engineering and Resource Protection 

Division, 101-E Mounts Bay Road, James City County, Virginia.  

  

   

NOT FOR PUBLICATION 
  

DISPLAY:  WEDNESDAY –December 28, 2016, and January 4, 2017.  

ACCOUNT NO.: 0011040200 - VIRGINIA GAZETTE  

  

COPIES:   PLANNING  

ASSISTANT COUNTY ATTORNEY  

CHESAPEAKE BAY BOARD MEMBERS  

   

 



 

R E S O L U T I O N 

 

 

CASE NO. CBE-17-009. 3 WEST CIRCLE 

 

 

JAMES CITY COUNTY CHESAPEAKE BAY PRESERVATION ORDINANCE EXCEPTION 

 

 

WHEREAS, Mr. Matthew Roth, Roth Environmental, on behalf of Raffael and Florina Tusa, has applied 

to the Chesapeake Bay Board of James City County (the “Board”) on January 11, 2017, to 

request an exception to use of the Resource Protection Area (the “RPA”) on a parcel of 

property identified as James City County Real Estate Tax Parcel No. 45402000080A and 

further identified as 3 West Circle in the First Colony subdivision (the “Property”) as set 

forth in the application CBE-17-009, for the construction of a single-family dwelling, deck 

and pool; and 

 

WHEREAS, the Board has listened to the arguments presented and has carefully considered all evidence 

entered into the record. 

 

NOW, THEREFORE, BE IT RESOLVED that the Chesapeake Bay Board of James City County, 

Virginia, following a public hearing, by a majority vote of its members FINDS that: 

 

1. The exception request is the minimum necessary to afford relief. 

  

2. Granting the exception will not confer upon the Applicant any special privileges denied 

by Chapter 23, Chesapeake Bay Preservation, of the James City County Code, to other 

property owners similarly situated in the vicinity. 

 

3. The exception request will be in harmony with the purpose and intent of Chapter 23 of 

the James City County Code, and is not of substantial detriment to water quality. 

 

4. The exception request is not based on conditions or circumstances that are self-created 

or self-imposed, nor does the request arise from conditions or circumstances either 

permitted or non-conforming that are related to adjacent parcels. 

 

5. Reasonable and appropriate conditions are hereby imposed, as set forth below, which 

will prevent the exception request from causing a degradation of water quality. 

 

6. In granting this exception, the following conditions are hereby imposed to prevent this 

exception request from causing degradation of water quality:  

 

a. The applicant must obtain all other necessary federal, state and local permits and 

permissions as required for the project; and  

b. The applicant must execute a Declaration of Covenants, Inspection/Maintenance of 

Drainage Systems with James City County and record said document at the 

Williamsburg/James City County courthouse and provide evidence to the County; 

and 

c. The applicant must execute the Affidavit at the Williamsburg/James City County 

courthouse and provide evidence of such to the County; and 
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d. Design and construction of the on-lot runoff reduction/pollutant removal practices 

proposed shall generally follow micro-scale specifications found in Virginia DEQ 

Stormwater Design Specifications No. 1 (Rooftop Disconnection), No. 8 

(Infiltration), No. 7 (permeable pavement) and/or No. 9 (Bioretention) as applicable; 

or alternatively, an equivalent and acceptable published and agreed upon standard 

for on-lot residential runoff reduction/best management practices; and 

e. Surety of $10,000 will be required in a form acceptable to the County Attorney’s 

office; and 

f. This exception request approval shall become null and void if construction has not 

begun by January 11, 2018; and 

g. Written requests for an extension to an exception shall be submitted to the 

Engineering and Resource Protection Division no later than six weeks prior to the 

expiration date. 

 

 

 

 

___________________________________________________                                              ____________________________________________________ 

David Gussman                                                                         Michael Woolson  

Chair, Chesapeake Bay Board                                                   Senior Watershed Planner 

 

Adopted by the Chesapeake Bay Board of James City County, Virginia, this ___ day of ______________, 

20___ 

 

 

THE FORGOING INSTRUMENT WAS ACKNOWLEDGED BEFORE ME THIS _____ DAY OF 

_________________, 20___ IN THE COMMONWEALTH OF VIRGINIA, IN THE COUNTY OF 

JAMES CITY. 

 

 

____________________________________________________                                                                                  

NOTARY PUBLIC 

 

MY COMMISSION EXPIRES:  ________________                    
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